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An immigration-related ruling handed down by the US Supreme Court in late March has attracted
a storm of protests in Mexico and the US. In a 5-4 decision, the court ruled that undocumented
immigrants are not entitled to back pay, even if their dismissal violates US labor laws. In the case
before the court involving a California-based plastics manufacturer, the high court ruled that an
employee's violation of US immigration laws outweighs an employer's violation of the country's
labor codes.
The case reached the Supreme Court following an appeal by Hoffman Plastic Compounds, based
in Southern California. The company had appealed a decision by a Federal Appeals Court in
Washington, which upheld a decision by the National Labor Relations Board (NLRB) to grant US
$67,000 in back pay to Jose Castro, an undocumented immigrant, who was dismissed for his role in
helping unionize workers at the company.
Under US labor codes, a company cannot dismiss an employee for union activity. Any employee
who is fired for that reason must be reinstated. In Castro's case, the NLRB ruled he was not eligible
for reinstatement because he obtained the job using a false birth certificate. But the board ruled that
Castro was entitled to back pay, a decision reaffirmed by the Federal Court of Appeals.
Hoffman Plastic Compounds appealed the case to the Supreme Court, which then ruled that Castro
was not entitled to back pay. Writing for the majority, Chief Justice William H. Rehnquist said an
award of back pay would "trivialize the immigration laws [and] also condone and encourage future
violations."

Advocates say ruling opens door to abuses
The US court's decision brought strong protests from Mexican and US labor organizations and
from the Mexican Congress. US and Mexican labor organizations raised concerns that the court
decision would open the door for employers to exploit millions of undocumented and other lowwage workers. "This decision will allow employers to victimize undocumented workers and escape
the consequences for doing so," said Jonathan Hiatt, an attorney for the US labor organization AFLCIO.
Marisa Demeo, a regional director for the Mexican-American Legal Defense Fund (MALDEF),
also raised concerns about the precedents set by the court's decision. "If, as a country, we provide
employment for [undocumented workers], then we should treat them equally," said Demeo.
The states of California, New York, Arizona, Hawaii, Massachusetts, and West Virginia also raised
concerns about the court's decision. Attorneys general for these states said a verdict that shields
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employers in cases of undocumented workers could "severely jeopardize" the ability of state
authorities to enforce laws dealing with worker rights.
In Mexico, the labor organization Congreso del Trabajo (CT) said members of the Mexican Congress
should urge action from the "highest levels of government, including a formal protest before the
International Labor Organization (ILO).
Sen. Genaro Borrego Estrada of the Partido Revolucionario Institucional (PRI) said President Vicente
Fox's administration must move beyond its recent position of "surrendering" its interests to the US
government. "Are we simply going to cross our arms, and remain silent and humiliated?" Borrego
asked at a recent Senate session.
The CT said US labor laws already create many disadvantages for undocumented Mexican workers.
For example, the labor organization said, the US government has collected about US$90 billion
in social security taxes from the paychecks of undocumented workers, but these workers are not
entitled to the benefits of the program.
Deputy foreign minister Enrique Berruga pledged that the Fox administration would formulate
an appropriate response. Berruga and other officials said the Mexican government is considering
several options to respond to the US court's decision, including the request by Congress and the
CT to bring the matter before the ILO. The case will also be reviewed under labor provisions in the
North American Free Trade Agreement (NAFTA). "The problem cannot be analyzed only from the
logical perspective of labor and immigration rights, because there are basic rights that have been
violated," said Berruga.
Interior Secretary Santiago Creel said the decision could jeopardize any agreements that Mexico has
negotiated with the US on human rights and commercial rights. "We reject the resolution emitted
by the US Supreme Court because it infringes on the labor rights of Mexican migratory workers,"
Creel said, presenting the official position of the Fox administration.
But Jeffrey Davidow, the US ambassador in Mexico City, said the court's decision, which is causing
panic in Mexico, has been misinterpreted by the news media. "Undocumented immigrants
have not lost their right to free association under US labor laws," Davidow said in Tijuana. "The
interpretation that Mexican workers have lost their rights is not correct."
Gustavo Mohar, director of migratory issues at the Mexican Embassy in Washington, urged the
US Department of Labor and the State Department to clarify their positions regarding the court's
ruling. "We're asking the US government to ensure that the court ruling does not become subject to
a wrong and abusive interpretation," said Mohar.

Fox government criticized for "weak" response to ruling
Some legislators in the Mexican Congress viewed the Fox administration's response to the US ruling
as "excessively timid," an example of the president's catering to the US. To make their point, the
three opposition parties in the Senate voted to deny Fox permission to travel to the US and Canada
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on April 15-18. "The clearest example of Fox's policy is the timid attitude that he assumed regarding
the US Supreme Court's ruling," said PRI Sen. Silvia Hernandez.
Many senators also expressed concerns that Fox was traveling too frequently and neglecting
domestic matters. Still, the Fox government is expected to proceed with caution to avoid
jeopardizing possible passage of legislation in the US Congress to grant amnesty to the more than
3 million Mexicans residing in the US, some analysts said. The administration is also hoping for the
creation of a guest-worker program, which is supported in Congress primarily by Republicans (see
SourceMex, 2001-02-21).
But any US-Mexico agreement on guest workers and other immigration issues could face significant
delays because the anti-terrorist campaign remains the focus of US President George W. Bush's
administration. "The political climate to advance a bilateral immigration agreement does not exist,"
said Mohar. Demetrios Papademtriou, co-director of the US-based Migration Policy Institute, said
the upcoming congressional elections in November would also push the issue to the back burner.
"The administration is not willing to discuss any major changes in immigration policy until after the
election," Papademtriou told the daily newspaper La Jornada.
Some Mexican legislators and governors, while pushing for the Fox administration to defend
the rights of Mexican workers in the US, are also calling for an increase in resources to boost the
domestic economy. This, they say, would help reduce the need for Mexicans to seek employment
in the US. "We want legalization, immigration agreements, visas, and jobs with dignity," said
Zacatecas Gov. Ricardo Monreal Avila of the center-left Partido de la Revolucion Democratica
(PRD). "But if it is possible to create the jobs here at home, that is the best solution."
Some economists have long proposed that a major improvement in the Mexican economy could
become a significant factor in reducing emigration to the US. But this theory is disputed in a study
published in late March by the government's Consejo Nacional de Poblacion (CONAPO). The
report projects that 400,000 to 500,000 Mexicans will migrate to the US each year over the next three
decades, increasing the Mexican-born population in the US to between 16 and 18 million by 2030.
The number does not include descendants of the first-generation immigrants. "The migratory
phenomenon [between the two nations] is structural and permanent," the CONAPO report said.
The agency said such factors as geographic proximity, growing economic integration, and an
expansion of relations in various areas will promote continued migration to the US.
In the short term, migration continues to be fueled by strong demand for immigrant labor. A report
published by the Fox government's office for migrant support (Oficina de Atencion al Migrante)
says job opportunities for undocumented Mexican immigrants have remained plentiful in the US
despite a US economic slowdown. Mario Riestra Venegas, who heads the immigrant office, said
employers in the construction and agriculture sectors are not able to find enough US citizens willing
to take fill openings, which has created opportunities for Mexican immigrants. (Sources: Agence
France-Presse, CNI, 04/01/02; Inter Press Service, 04/02/02; La Cronica de Hoy, 04/02/02, 04/04/02;
Spanish news service EFE, 04/05/02; The News, 04/01/02, 04/02/02, 04/06/02; Notimex, 04/01/02,
04/05/02, 04/08/02, 04/09/02; Associated Press, The San Diego Union-Tribune, 04/09/02; Los Angeles
Times, 03/28/02, 04/10/02; El Universal, 04/01-04/02, 04/09/02, 04/10/02; Reforma, 04/02/03, 04/03/02,
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04/10/02; La Jornada, 04/02-04/02, 04/06/02, 04/09/02, 04/10/02; Novedades, 04/04/02, 04/10/02;
Milenio Diario, 04/08/02, 04/09/02, 04/10/02)
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